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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-31 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Hankinson et al (2003/0198716). in view of Martin et al (5,912,034), or vice versa, i.e., 

Martin et al in view of Hankinson et al, further in view of Shenouda et al (4,814,193), 

Alderton (3,328,178), Creston Valley Foods (GB 1510883), and Allen (1,098,006), 

further in view of Martin et al (6,500,476), Beelman et al (5,919,507), Beelman et al 

(2003/0170354), Sapers etal (4,814,192), Farrier etal (4,011,348), and Reyes 

(6,159.512). 

In regard to claim 1, Hankinson et al discloses it was known to treat produce to . 
reduce microbial load by contacting the produce with a highly acidic, pH adjusting agent 
wherein the contact is effective to reduce microbial concentration, and then contacting 
the produce with a composition that neutralizes the residual acidity, since residual 
acidity can result in damaged tissue. This is applicants' objective in employing a two 
step, produce contacting, process as well. That is, applicants employ a pH lowering 
composition as an antimicrobial, and a neutralizing composition so that the produce can 
achieve its natural pH level. See, in this regard, col. 2, para. 6 of Hankinson et al. Martin 
et al (5,912.034), Shenouda et al. Alderton, Creston Valley Foods (GB 1510883). and 
Allen (1 ,098,006) are relied on as further evidence of the conventionality of low acid 
treatment followed by a neutralization step. Claim 1 recites a particular range for the 
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high pH composition. Since the goal of both applicants and the prior art mentioned in 
Hankinson et al was to reduce microbial concentration, the particular pH range would 
have been a matter of routine determination. It is noted that a pH range of between 1.5 
and 4.5 would fit the description of being highly acid. Similarly, the pH of the second, 
neutralizing composition would have also been an obvious matter of routine 
determination and an obvious function of the pH of the first composition and food 
product. Claim 1 also recites that the neutralizing, second composition comprises a 
chelating agent and an antioxidant. As disclosed, the second step is to neutralize the 
acid, first step, and to provide anti-browning agent(s) in the form of a chelating agent 
and an antioxidant. As evidenced by Hankinson et al, it was well established in the art to 
contact produce with antibrowning agents such as chelating agents such as disodium 
EDTA and ascorbic acid (an antioxidant). See, e.g.. col. 5, para. 5 of Hankinson et al in 
this regard. To therefore modify the prior art practice as discussed in Hankinson et al 
and provide the neutralizing composition with a chelating agent and antioxidant for its 
art recognized and applicants' intended function would therefore have been obvious. 
Martin et al ('476), Beelman et al ('507). and Beelman et al (2003/0170354). Sapers et 
al, Farrier et al and Reyes are relied on as further evidence of the wide use of chelating 
agents and antioxidants in the art of preserving produce. All of the dependent claims 
and claims 19-31 have been reviewed and are rejected over the art taken as a whole. 
For example, in regard to claim 2, the art taken as a whole, including Hankinson et al 
discloses produce including mushrooms. In regard to claim 3, the produce can be sliced 
or whole (Hankinson et al). In regard to claim 4, the produce is rinsed (Hankinson et al). 
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In regard to clainns 5-8. which recite a pH range and acidulant, Martin et al, for example 
discloses both pH and acidulant, and it would have been obvious to modify Hankinson 
et al and employ the expedients for their art recognized and applicants intended 
function. In regard to clam 9, Hankinson et al discloses salt and its amount would have 
been a routine determination. Similarly, the remainder of the claims recite either 
concentrations or other process variables such as times and pH. Since the art taken as 
a whole teach both applicants problem and solution, the particular process variables 
recited, if not fully disclosed in the art taken as a whole would have been routinely 
determinable. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1,4-11,14.14.17-21.24.25, and 27-31 are rejected under 35 U.S.C. 102(b) 
as being anticipated by Martin et al (5,912,034). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven L. Weinstein whose telephone number is 571- 
272-1410. The examiner can normally be reached on Monday-Friday 7:00 A.M.-2:30 
P.M.. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



STEVE WEINSTEIN 
PRIMARY EXAMINER ' 




